
Why the Attorney-Client Exernption to the Public
Disclosure Act Serves the Public Interest

n May 2004, rhe Supreme Court recognized whar most

municipal i t ies aod state agencies had long presumed:

drere is an artorney-client exemption to the Prrblic Disclosure

Act ("PDA"). See Hangartner t'. Cicy of Scatilt, 1il \7n'2d

439, 90 P.3d 26 (2004). But somc sectorr -- mosc notably thc

media - have raised thc quescion of why the public should

not have acccss to what they arguc is thc advice of attorncys

serving the public. Vhile rhis asserrion has some superficial

appeal ,  i t  is  easy to see why publ ic  ent i t ics,  l ikc pr ivate

"^iiti.s, need thc attorncy-client privilege to perform their

mandated function - serving the public.

I -hese just i f icar ions are just  as appl icable in the publ ic  sector

as they arc in thc pr ivatc sccror .  Pubi ic  of f ic ia ls nccd the

a b i l i r y  t o  c o n s u l t  w i t h  a r t o r n e y s  r o  c n s u r e  r h e y  a r e

comply ing wi th rhe law. I f  Scre wcre no actorney-c l icnt

priviiege, cben public officials x'ould not seck lcgal advice for

fear rhat they might nor be following the iaw And of course

if they didn't seek the advicc from an altorney, the net result

would bc that rhc reticent public officials would continue to

unwitringly violate the lau'. 
'lhis 

would be a net harm to

cvcryonc. For governrnenr to work efficicntln public

employces need to bc ebie to seek legal advicc without fcar

chat  seeking lcgal  advicc wi l I  cause more harm rhan help '

The purposcs served by che at torrrey-c l icnt  pr iv i lege -

p romoc ing  e f f i c i en t  gove rn rnen t  -  a re  s im i l a r  t o  che

purposes orher exenrptions in the PDA serve Fol example,

documen ts  t ha t  show  a  pub l i c  en r i r y ' s  
" de l i be ra t i v c

processes" arc exenPt becau.se public enrities must bc allowed

ro fo.- r l " t .  idcas and brainstorm wi thout  concern (hat

unformed ideas drar are noc acred on wi.ll be made public'

The same exempt ion ptotects docunents rhat  ref lect  on-

going oegot iacions.  Other cxcmpt icns protect  valuable

ic.."r.h data and iormulas and appraisals' These promote

ef f ic . iencies by not  g iv ing unfai r  advantage to potenr ia l

competi rors and adversaries

Thus,  the Supre mc Court  st ruck the r ight  baiance in

Hangertner, a balmcc cmbodied throughout the PDA that

helps publ ic  ent i r ies serve the publ ic '

For quzstions rcgarding this articb, pleate contact Remsqt

Ramir-a,  at  ramer@foste/ .com or Hugh Spi tzer at

spith@fottcr. com.

The Haagarner case arose out of a requert to thc Cicy of Scatdc

for documens telating to Sound Tlansir construction' The PDA

conains a general excmption clause rhat incorporaccs any otlcr

aemprion altowed by rule or starutc' The anorncy<lienr privi-

Iege is a stanrtory privilege, so the Ciry naruralJy asscrted tiar

pti.ril.g. as an o<ernption urder the PDA. The requestor sued,

arrd cLi m.tt.r reached the Suprerne Courr. The Coun agrced

with the Ciry that anorney-clienr communicauons were o(crnpt

from disclosure.

The Cour'made rhe right decision 
'tn 

I{angattter' Attorney-

client communications are privilegeci because unless a clienr

can bc assured thc adviee thcy receive wi l l  rcmain pr ivate,

they will noc seek ther advice. If actorneys know that their

advicc will be madc public, they will not give candid advicr'

Thus, sociery has decided that rhese twin benefits ousweigh

the cosr of kecpirg thcsc commmications confidcntial'


